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QUESTIONS PRESENTED FOR REVIEW
1.

Has the State of Utah by and through its Department of

Transportation ("UDOT") presented issues justifying review by writ
of certiorari?
2.

Does the decision of the Court of Appeals "depart from

the accepted and usual course of judicial proceedings"?

OPINION OF THE UTAH COURT OF APPEALS

The petition of UDOT seeks a review of The Carpet Barn, a
Utah corporation, et al. v. State of Utah, by and through its
Department of Transportation, et al., 786 P.2d 770 (Utah App.
1990).

STATEMENT OF JURISDICTION
Jurisdiction is proper pursuant to Utah Code Ann. § 78-2-2(5)
(1988) and Rule 48 of the Utah Rules of Appellate Procedure.

CONTROLLING PROVISIONS
Rules 45 through 51 of the Utah Rules of Appellate Procedure
are controlling.
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STATEMENT OF THE CASE
The Plaintiffs filed their action against UDOT for compensation resulting from the taking of their property and damages to the
remaining property not taken as a result of the widening of Redwood
Road at 3725 South, Salt Lake City, Utah by UDOT.

At trial, the

jury awarded Plaintiffs $289.00 for the fair market value of the
property taken, $578.00 for a temporary construction easement and
$4,543.00 as "severance damages" to the remaining property.

The

Plaintiffs filed a motion for additur or in the alternative for a
new trial based on the jury's miscalculation of severance damages.
The trial court denied the motion.

The Plaintiffs appealed and

filed briefs with the Supreme Court of the State of Utah. The case
was transferred to the Utah Court of Appeals which, following oral
argument, issued its opinion on January 24, 1990.

The appeal

presented the following issues:
1.

Was the jury verdict for severance damages supported by

sufficient evidence and was it properly calculated?
2.

Did the Court err by admitting evidence of the cost to

landscape the front of the Carpet Barn property?
3.

Did the Court err by excluding evidence concerning the

erection of a chain link fence across the front of the Carpet Barn
property and in excluding evidence of access allowed to other
properties?
carpetwr.cer
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4.

Did

the Court err by

failing

to give appellants'

requested jury instructions?
The Utah Court of Appeals, in an unanimous opinion reversed
and remanded finding:
1.

That the jury's award was not supported by the evidence.

2.

That the State's evidence concerning landscaping costs

was erroneously admitted.
3.

That the Court did not abuse its discretion in excluding

evidence regarding the chain link fence and the access allowed
other properties.
4.

That any error in failing to give Plaintiffs' requested

jury instructions was harmless.
UDOT obtained an extension of time and filed this Petition
for Writ of Certiorari on March 20, 1990.

STATEMENT OF FACTS
Plaintiffs purchased the subject property located at 3725
South Redwood Road, Salt Lake City, Utah in 1971.

(T4.)

Plain-

tiffs, the McQueens, have operated "The Carpet Barn", a retail
carpet and floor covering outlet, on the property since that time.
Id.

The Carpet Barn property has 192 feet of frontage along the

east side of Redwood Road.

(T50.)

This frontage allowed The

Carpet Barn's patrons to park in front of the building and maneuver
carpetwr.cer
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into traffic without using the travelled asphalt portion of Redwood
Road-

(Til, T48-50.)
In 1984, UDOT negotiated with Plaintiffs to acquire a portion

of the frontage of Plaintiffs' property to allow the widening of
Redwood Road.

(T13-14.)

Following negotiations, the McQueens

refused the offer of UDOT and the road widening plans were altered
to proceed without acquiring the Plaintiffs1 property.
UDOT constructed

(T20.)

a retaining wall across the

Plaintiffs1 property along the right-of-way boundary.

front of

(T15.) The

wall ranged from 16 inches to 2 feet high and was topped by a 4
foot high chain link fence.
prior to the time of trial.
wall

and

(Exhibit 25.)

The fence was removed

(T34.) In constructing the retaining

fence, UDOT encroached

on the Plaintiffs' property

approximately 6 inches along the entire length of the retaining
wall.

(T69.)

The construction of the wall and fence prevented

parking in front of the Plaintiffs' property eliminating approximately 15 to 20 parking spaces. (Til.) Additionally, access which
prior to the taking by UDOT was unrestricted, was reduced to a 20
foot driveway on the south of Plaintiffs' property which by all
accounts was unreasonable.

(T285.)

At trial, the Plaintiffs' expert testified that the value of
the property before the taking was $225,684.00. (T184.) The value
after the taking was $88,905.00.
carpetwr.cer
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(T185.)

Severance damages,

calculated as the difference in the value of the property prior to
the taking and the value of the property and after the taking, was
$137,000.00.

(T185. )

UDOT's expert witness

testified

that the value of the

property before the taking was $306,000.00.

(T109.)

With regard

to the value after the taking, he testified "in my opinion, the
after condition is essentially the same as the before condition,
except for the taking.11

(T310.)

Over Plaintiffs1 objection,

UDOT's expert testified regarding various costs involved in curing
what he deemed to be "functional obsolescence", including $4,543.00
to landscape the front of the property between the building and the
retaining wall.

(T294.)

The jury awarded $289.00 for the fair market value of the
property taken by the construction of the retaining wall, $578.00
for a temporary construction easement and awarded $4,543.00 as
"severance damages".

(T348.)

The Utah Court of Appeals reversed, finding that the jury's
award of "severance damages" was not supported by the evidence
presented at trial, and that UDOT's testimony regarding landscaping
costs was improperly admitted.

The Carpet Barn v. State, by and

through UDOT, 786 P.2d at 774.
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ARGUMENT
I.
THE PETITION DOES NOT STATE GROUNDS JUSTIFYING REVIEW.
The petition of UDOT does not state grounds justifying
review. UDOT argues that certiorari should be granted "because the
decision of the Court of Appeals in this case is in conflict with
a decision of another panel of the Court of Appeals, prior decisions of this Court and because the case presents an important
question of law which ought to be settled by this Court."
ition for Certiorari, p. 7.)

(Pet-

However, the remainder of UDOT's

brief does not support those assertions.
The decision of the Utah Court of Appeals is not in conflict
with the decision of any other panel of that Court. Nowhere in the
petition does UDOT identify any prior decision of the Utah Court
of Appeals which conflicts with the decision in the instant case.
On the contrary, the decision of the Utah Court of Appeals is in
perfect harmony with its prior decision in 3-D Corp. v. Salt Lake
City, 752 P.2d 1321 (Utah App. 1988).

The 3-D case was argued

before Judges Greenwood, Orem and Billings. The panel which heard
the instant appeal was comprised of Judges Greenwood, Orem and
Garff.

The 3-D case, written by Judge Orem, is cited extensively

by Judge Greenwood in instant opinion.

carpetwr.cer
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On appeal, UDOT attempted to distinguish the 3-D case on the
basis that it did not involve a taking of real property as in the
instant case.

The Utah Court of Appeals stated:

"the State's

argument is misguided. If compensation for lost parking spaces was
appropriate in 3-D/ even absent a physical taking, surely it is
appropriate in this case where it is undisputed that a physical
taking occurred."

The Carpet Barn, 786 P.2d at 774.

The Utah Court of Appeals' decision in the instant case is
entirely consistent with the prior holding of that Court in 3-D.
The fact that the 3-D case was not exhaustively briefed on appeal1
is of no consequence since that Court, as evidenced by its decision, was thoroughly

familiar with the 3-D

application to the instant case.

decision and its

UDOT has cited no decision of

another panel of the Utah Court of Appeals which is inconsistent
with the instant case in any respect.
The case is consistent with prior holdings of this Court.
Nowhere in the petition does UDOT identify any prior decision of
the Utah Supreme Court which is in any way at odds with the
decision rendered by the Utah Court of Appeals in the instant case.
To the contrary, the case of Utah State Road Commission v. Miya,
526 P.2d 926, 928-929 (Utah 1974), cited by the Utah Court of

^ h e 3^D case was filed as a supplement to Plaintiffs' Brief on Appeal prior to oral
argument and contrary to UDOT's assertion was discussed at length during oral argument.
carpetwr.cer
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Appeals, is entirely consistent with the Court of Appeals1 ruling.
In Miya, this Court held that the right of access is an easement
appurtenant to the land of an abutting owner on a street and
constitutes a property right which may not be taken without the
payment of just compensation.

Id.

That case was also cited at

length and relied on by the Utah Court of Appeals in the 3-D case,
752 P. 2d at 1324.

The instant appeal therefore presents no

disharmony between the opinions of the Utah Court of Appeals and
the Supreme Court which requires a remedy through certiorari.
This case presents no unsettled question of law. Again, UDOT
fails to identify any unsettled question of law addressed in the
ruling of the Utah Court of Appeals.

The Plaintiffs' right to

recover damages for loss of access and parking is not an unsettled
issue.

State v. Miya, supra; 3-D, supra.

The Utah Court of

Appeals' determination that the jury's verdict was not supported
by the evidence is the result of a thorough review of the record
and arguments presented on appeal. This is not an "unsettled issue
of law".
Certiorari should be reserved for cases which clearly meet
the criteria set forth in Rule 45.

Had this case presented an

unsettled issue of law, this Court, which had original jurisdiction, would not have transferred the case to the Utah Court of
Appeals.
carpetwr.cer

One of the concerns expressed by commentators upon the

8

creation of the Utah Court of Appeals was that another level,
adding delay and expense to an already long and expensive system
of justice would result.

Certiorari was not intended simply to

provide an opportunity for this Court to re-examine the trial
record independent of the Utah Court of Appeals,

If an appellant

is entitled to have the Supreme Court review the findings of the
Utah Court of Appeals regarding evidences, certiorari would be
appropriate in every case.

Thus, the purpose and efficacy of the

Utah Court of Appeals would be undermined.

In the instant case,

justice cannot be served by transferring the case to the Utah Court
of Appeals and then granting certiorari to simply examine the
review of the record on appeal by that Court.
II.
THE DECISION OF THE UTAH COURT OF APPEALS
DOES NOT DEPART FROM THE ACCEPTED AND USUAL
COURSE OF JUDICIAL PROCEEDINGS
The Utah Court of Appeals on thorough review of the record
and arguments of the parties concluded that the evidence presented
to the jury did not support their verdict.

It also held that the

evidence of landscaping was improperly admitted.

The theory

presented to the jury by UDOT was improperly presented in terms of
"cost to cure". The Utah Court of Appeals found that the evidence
thus presented was improper.

carpetwr cer
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"cost to cure" theory, the jury's verdict is not supported by the
evidence.

The complete evidence regarding cost to cure included

a cost of $25,000 to tear down a portion of Plaintiffs1 existing
building to convert a portion of the property into parking and
erect a replacement structure for $98,000 in addition to the $4,543
to "properly landscape the front of the building."

The Carpet

Barn, 786 P.2d at 773.
The calculations of UD0T?s expert, included as Exhibit "D"
to the petition

summarizes the deficiencies

presented to the jury by UDOT.

in the evidence

Nowhere on Exhibit "D" is any

calculation made of severance damages.

Although the exhibit

contains a value represented as "total after value, $300,575.00,"
this figure is not used in any calculation of severance damages,
nor is there any item identified on the exhibit as the amount of
severance damages. _Id. The exhibit does not calculate severance
damages pursuant to Instruction No. 16, by taking the difference
between the before and after value of the property.

Despite the

"after" figure on Exhibit D, UDOT's expert did not testify as to
any value after the taking other than to state that it was his
opinion that "the property is essentially the same before and after
the taking."

(T310.) Nowhere in the testimony presented by UDOT

is an attempt made to calculate severance damages based on the
instructions given to the jury or as required by law.
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After examining the trial transcript, exhibits and record on
appeal, the Utah Court of Appeals correctly determined that the
jury improperly awarded $4,543.00 being the amount necessary to
landscape the front of Plaintiffs1 property as "severance damages."
The Utah Court of Appeals concluded that despite proper instructions regarding severance damages, the jury's verdict simply was
not supported by any proper view of the evidence. The Carpet Barn,
786 P.2d 774.
The further finding that the evidence* regarding landscaping
as a "cost to cure" was improperly admitted removes any scintilla
of evidence which could support the jury's finding.

The only com-

petent evidence presented at trial upon which a proper determination of severance damages could be made was the evidence
presented by the Plaintiffs' expert.

(T184-185.)

The finding of the Utah Court of Appeals does not involve any
reweighing of evidence as contended by UDOT.

The Utah Court of

Appeals simply examined the record to determine what evidence was
properly presented to the jury, applied the law correctly to that
evidence, and concluded that the verdict returned by the jury was
not supported by any evidence properly presented at trial.

Such

a decision is not "so far departed from the accepted and usual
course of judicial proceedings . . . as to call for an exercise of
the Supreme Court's power of supervision."
carpetwr.cer
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CONCLUSION
UDOT has not identified any holding of the Utah Court of
Appeals inconsistent with the holding of this case,

UDOT has not

identified any holding of the Supreme Court inconsistent with the
ruling of the Utah Court of Appeals in the instant case. UDOT has
not identified any unsettled issue of law addressed by the opinion
of the Utah Court of Appeals which should be reviewed and addressed
by this Court.

The opinion of the Utah Court of Appeals is well

reasoned, based on established precedent, and is in complete
harmony with recent decisions of the Utah Court of Appeals and this
Court.

The Utah Court of Appeals carefully reviewed the entire

record on appeal and determined that the evidence presented at
trial did not support the jury's finding.

Such a determination is

not a proper subject for review by writ of certiorari.
WHEREFORE,

Defendant/Respondent's

Petition

for

Writ

Certiorari should be denied.
Respectfully submitted this

/ /

day of April, 1990.

CAMPBELL MAACK & SESS^QN^
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